
UNITED STATES DISTRICT COURTFOR THE DISTRICT OF COLUMBIA
SALIM AHMED HAMDAN,Plaintiff,v.DONALD H. RUMSFELD,Defendant.

:::::::::
  Civil Action No. 04-1519 (JR)

MEMORANDUM OPINION
Salim Ahmed Hamdan petitions for a writ of habeascorpus, challenging the lawfulness of the Secretary of Defense’splan to try him for alleged war crimes before a militarycommission convened under special orders issued by the Presidentof the United States, rather than before a court-martial convenedunder the Uniform Code of Military Justice.  The government movesto dismiss.  Because Hamdan has not been determined by acompetent tribunal to be an offender triable under the law ofwar, 10 U.S.C. § 821, and because in any event the proceduresestablished for the Military Commission by the President’s orderare “contrary to or inconsistent” with those applicable tocourts-martial, 10 U.S.C. § 836, Hamdan’s petition will begranted in part.  The government’s motion will be denied.  Thereasons for these rulings are set forth below.  



Detention, Treatment, and Trial of Certain Non-Citizens1in the War Against Terrorism, 66 Fed. Reg. 57,833 (Nov. 13,2001). - 2 -

BACKGROUNDHamdan was captured in Afghanistan in late 2001, duringa time of hostilities in that country that followed the terroristattacks in the United States on September 11, 2001 mounted by alQaeda, a terrorist group harbored in Afghanistan.  He wasdetained by American military forces and transferred sometime in2002 to the detention facility set up by the Defense Departmentat Guantanamo Bay Naval Base, Cuba.  On July 3, 2003, actingpursuant to the Military Order he had issued on November 13,2001,  and finding “that there is reason to believe that [Hamdan]1was a member of al Qaida or was otherwise involved in terrorismdirected against the United States,” the President designatedHamdan for trial by military commission.  Press Release, Dep’t ofDefense, President Determines Enemy Combatants Subject to HisMilitary Order (July 3, 2003),  http://www.defenselink.mil/releases/2003/nr20030703-0173.html.  In December 2003, Hamdan wasplaced in a part of the Guantanamo Bay facility known as CampEcho, where he was held in isolation.  On December 18, 2003,military counsel was appointed for him.  On February 12, 2004,Hamdan’s counsel filed a demand for charges and speedy trialunder Article 10 of the Uniform Code of Military Justice.  On



The Department of Defense has implemented the2President’s Military Order of November 3, 2001 with a series ofMilitary Commission Orders, Instructions, and other documents. See generally Dep’t of Defense, Military Commissions (providingextensive links to background materials on the MilitaryCommissions), at http://www.defenselink.mil/news/commissions.html.  The Secretary of Defense may designate an“Appointing Authority” to issue orders establishing andregulating military commissions.  Military Commission Order No. 1(March 21, 2002),  C.F.R. § 9.2, http://www.defenselink.mil/news/Mar2002/d20020321ord.pdf.  Secretary Rumsfeld designatedJohn D. Altenburg, Jr. as Appointing Authority.  Press Release,Dep’t of Defense, Appointing Authority Decision Made(December 30, 2003), http://www.defenselink.mil/releases/2003/nr20031230-0820.html. - 3 -

February 23, 2004, the legal advisor to the Appointing Authority2ruled that the UCMJ did not apply to Hamdan’s detention.  OnApril 6, 2004, in the United States District Court for theWestern District of Washington, Hamdan’s counsel filed thepetition for mandamus or habeas corpus that is now before thiscourt.  On July 9, 2004, Hamdan was formally charged withconspiracy to commit the following offenses: “attackingcivilians; attacking civilian objects; murder by an unprivilegedbelligerent; destruction of property by an unprivilegedbelligerent; and terrorism.”  Dep’t of Defense, MilitaryCommission List of Charges for Salim Ahmed Hamdan,http://www.defenselink.mil/news/Jul2004/d20040714hcc.pdf. Following the Supreme Court's decision on June 28, 2004, thatfederal district courts have jurisdiction of habeas petitionsfiled by Guantanamo Bay detainees, Rasul v. Bush, 124 S. Ct. 2686(2004), and the Ninth Circuit's decision on July 8, 2004, that



Hamdan’s counsel, Charles Swift, initially filed the3petition in this case in his own name as Hamdan’s next friend. The government challenged Swift’s standing to do so.  At aconference on September 14, 2004, the petition was amended, byconsent and nunc pro tunc, to be in Hamdan’s name only. - 4 -

all such cases should be heard in the District of the District ofColumbia, Gherebi v. Bush, 374 F.3d 727 (9th Cir. 2004), the casewas transferred here, where it was docketed on September 2, 2004.  3Oral argument was held on October 25, 2004.Hamdan’s petition is stated in eight counts.  Italleges the denial of Hamdan’s speedy trial rights in violationof Article 10 of the Uniform Code of Military Justice, 10 U.S.C.§ 810 (count 1); challenges the nature and length of Hamdan’spretrial detention as a violation of the Third Geneva Convention(count 2) and of Common Article 3 of the Geneva Conventions(count 3); challenges the order establishing the MilitaryCommission as a violation of the separation of powers doctrine(count 4) and as purporting to invest the Military Commissionwith authority that exceeds the law of war (count 7); challengesthe creation of the Military Commission as a violation of theequal protection guarantees of the Fifth Amendment (count 5) andof 42 U.S.C. § 1981 (count 6); and argues that the Military Orderdoes not, on its face, apply to Hamdan (count 8).Although Judge Lasnik (W.D. Wash.) ordered therespondents to file a "return," Order Granting Motion to HoldPetition in Abeyance (W.D. Wash. No. 04-0777) (May 11, 2004), and



This order was issued only for the instant case,4because briefing of these motions was nearly complete and theissues they raised did not require factual returns.  Factualreturns must be filed in all of the other Guantanamo detaineecases pending in this court. - 5 -

although the motion to dismiss now before this court is styled a"consolidated return to petition and memorandum of law in supportof cross-motion to dismiss," no formal show cause order hasissued, nor have the respondents ever filed a factual response toHamdan's allegations.  An order issued October 4, 2004 [Dkt # 26]by Judge Joyce Hens Green, who is coordinating and managing allof the Guantanamo Bay cases in this court, provided that"[r]espondents are not required . . . to file a responseaddressing enemy combatant status issues . . . or a factualreturn providing the factual basis for petitioner’s detention asan enemy combatant, pending further order of the Court."   The4absence of a factual return is of no moment, however.  The issuesbefore me will be resolved as a matter of law.  The only threefacts that are necessary to my disposition of the petition forhabeas corpus and of the cross-motion to dismiss are that Hamdanwas captured in Afghanistan during hostilities after the 9/11attacks, that he has asserted his entitlement to prisoner-of-warstatus under the Third Geneva Convention, and that the governmenthas not convened a competent tribunal to determine whether Hamdanis entitled to such status.  All of those propositions appear tobe undisputed.
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ANALYSIS1.  Abstention is neither required nor appropriate.The well-established doctrine that federal courts will“normally not entertain habeas petitions by military prisonersunless all available military remedies have been exhausted,” Schlesinger v. Councilman, 420 U.S. 738 (1975), is not applicablehere.  Councilman involved a court-martial, not a militarycommission.  Its holding is that, “when a serviceman charged withcrimes by military authorities can show no harm other than thatattendant to resolution of his case in the military court system,the federal district courts must refrain from intervention. . . .”  Id. at 758.  In reaching that conclusion, the Courtfound it necessary to distinguish its previous decisions inUnited States ex rel. Toth v. Quarles, 350 U.S. 11 (1955)(civilian ex-serviceman not triable by court-martial for offensecommitted while in service), Reid v. Covert, 354 U.S. 1 (1957)(civilian dependent not triable by court-martial for murder ofservice member husband overseas in peacetime), and McElroy v.United States. ex rel. Guagliardo, 361 U.S. 281 (1960)(civilianemployees of armed forces overseas not subject to court-martialjurisdiction for noncapital offenses), none of which requiredexhaustion.  The Councilman Court also repeated its observationin Noyd v. Bond, 395 U.S. 683, 696 n.8 (1969), that it is“especially unfair to require exhaustion . . . when the
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complainants raised substantial arguments denying the right ofthe military to try them at all.”  A jurisdictional argument isjust what Hamdan present here.Controlling Circuit precedent is found in New v. Cohen,129 F.3d 639, 644 (D.C. Cir. 1997).  In that case, following theSupreme Court’s decision in Parisi v. Davidson, 405 U.S. 34(1972), the Court of Appeals noted that, although the abstentionrule is often “‘framed in terms of ‘exhaustion’ it may moreaccurately be understood as based upon the appropriate demands ofcomity between two separate judicial systems.’”  Id. at 642,(quoting Parisi, 405 U.S. at 40).None of the policy factors identified by the SupremeCourt as supporting the doctrine of comity is applicable here.  See Parisi, 405 U.S. at 41, discussed in New, 129 F.3d at 643. In the context of this case, according comity to a militarytribunal would not “aid[] the military judiciary in its task ofmaintaining order and discipline in the armed services,” or“eliminate[] needless friction between the federal civilian andmilitary judicial systems,” nor does it deny “due respect to theautonomous military judicial system created by Congress,”because, whatever else can be said about the Military Commissionestablished under the President’s Military Order, it is notautonomous, and it was not created by Congress.  Parisi, 405 U.S.at 40.



- 8 -

The New case identifies an exception to the exhaustionrule that it characterizes as “quite simple: a person need notexhaust remedies in a military tribunal if the military court hasno jurisdiction over him.”  New, 129 F.3d at 644.  That rule,squarely based on the Supreme Court’s opinions in McElroy, Reed,and Toth, supra, applies here.  Even Councilman supports theproposition that a district court should at least determinewhether the petitioner has “‘raised substantial arguments denyingthe right of the military to try [him] at all.’”  420 U.S. at 763(quoting Noyd v. Bond, 395 U.S. at 696 n.8).  Having done so, andhaving considered Hamdan’s arguments that he is not triable bymilitary commission at all, I conclude that abstention is neitherrequired nor appropriate as to the issues resolved by thisopinion.2. No proper determination has been made that Hamdan is anoffender triable by military tribunal under the law of war.a. The President may establish military commissions onlyfor offenders or offenses triable by military tribunalunder the law of war.                                 The major premise of the government’s argument that thePresident has untrammeled power to establish military tribunalsis that his authority emanates from Article II of theConstitution and is inherent in his role as commander-in-chief. None of the principal cases on which the government relies, Ex-parte Quirin, 317 U.S. 1 (1942), Application of Yamashita, 327U.S. 1 (1946), and Madsen v. Kinsella, 343 U.S. 341 (1952), has
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so held.  In Quirin the Supreme Court located the power inArticle I, § 8, emphasizing the President’s executive power ascommander-in-chief “to wage war which Congress has declared, andto carry into effect all laws passed by Congress for the conductof war and for the government and regulation of the Armed Forces,and all laws defining and punishing offences against the law ofnations, including those which pertain to the conduct of war.” Quirin, 317 U.S. at 10 (emphasis added).  Quirin stands for theproposition that the authority to appoint military commissions isfound, not in the inherent power of the presidency, but in theArticles of War (a predecessor of the Uniform Code of MilitaryJustice) by which Congress provided rules for the government ofthe army.  Id.  Thus, Congress provided for the trial by courts-martial of members of the armed forces and specific classes ofpersons associated with or serving with the army, id., and “theArticles [of War] also recognize the ‘military commission’appointed by military command as an appropriate tribunal for thetrial and punishment of offenses against the law of war notordinarily tried by court martial.”  Id.  The President’sauthority to prescribe procedures for military commissions wasconferred by Articles 38 and 46 of the Articles of War.  Id.  TheQuirin Court sustained the President’s order creating a militarycommission, because “[b]y his Order creating the . . . Commission
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[the President] has undertaken to exercise the authorityconferred upon him by Congress . . . .”  Id. at 11.This sentence continues with the words “. . . and alsosuch authority as the Constitution itself gives the Commander inChief, to direct the performance of those functions which mayconstitutionally be performed by the military arm of the nationin time of war.”  Id. at 11.  That dangling idea is notexplained -- in Quirin or in later cases.  The Court expresslyfound it unnecessary in Quirin “to determine to what extent thePresident as Commander in Chief has constitutional power tocreate military commissions without the support of Congressionallegislation.  For here Congress has authorized trial of offensesagainst the law of war before such commissions.”  Id.In Yamashita, the Supreme Court noted that it had “hadoccasion [in Quirin] to consider at length the sources and natureof the authority to create military commissions for the trial ofenemy combatants for offenses against the law of war,” Yamashita,at 327 U.S. at 7, and noted:[W]e there pointed out that Congress, in theexercise of the power conferred upon it byArticle I, § 8 Cl. 10 of the Constitution to‘define and punish . . . Offenses against theLaw of Nations . . .,’ of which the law ofwar is a part, had by the Articles of War[citation omitted] recognized the ‘militarycommission’ appointed by military command asit had previously existed in United StatesArmy practice, as an appropriate tribunal forthe trial and punishment of offenses againstthe law of war.
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Id. at 7 (emphasis added).  Further on, the Court noted:We further pointed out that Congress, bysanctioning trial of enemy combatants forviolations of the law of war by militarycommission, had not attempted to codify thelaw of war or to mark its precise boundaries. Instead, by Article 15 it had incorporated,by reference, as within the preexistingjurisdiction of military commissions createdby appropriate military command, all offenseswhich are defined as such by the law of war,and which may constitutionally be includedwithin that jurisdiction.  It thus adoptedthe system of military common law applied bymilitary tribunals so far as it should berecognized and deemed applicable by thecourts, and as further defined andsupplemented by the Hague Convention, towhich the United States and the Axis powerswere parties.”Id. at 7-8 (emphasis added).  And again:Congress, in the exercise of itsconstitutional power to define and punishoffenses against the law of nations, of whichthe law of war is a part, has recognized the‘military commission’ appointed by militarycommand, as it had previously existed inUnited States Army practice, as anappropriate tribunal for the trial andpunishment of offenses against the law ofwar.Id. at 16 (emphasis added).  Yamashita concluded that, by giving“sanction . . . to any use of the military commissioncontemplated by the common law of war,” Congress “preserve[d]their traditional jurisdiction over enemy combatants unimpairedby the Articles [of War]. . . .”  Id. at 20.
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What was then Article 15 of the Articles of War is nowArticle 21 of the Uniform Code of Military Justice, 10 U.S.C.§ 821.  It provides:The provisions of this chapter conferringjurisdiction upon courts-martial do notdeprive military commissions, provost courts,or other military tribunals of concurrentjurisdiction with respect to offenders oroffenses that by statute or by the law of warmay be tried by military commissions, provostcourts, or other military tribunals. Quirin and Yamashita make it clear that Article 21 representsCongressional approval of the historical, traditional, non-statutory military commission.  The language of that approval,however, does not extend past “offenders or offenses that bystatute or by the law of war may be tried by military commissions. . . .”  10 U.S.C. § 821.Any additional jurisdiction for military commissionswould have to come from some inherent executive authority thatQuirin, Yamashita, and Madsen neither define nor directlysupport.  If the President does have inherent power in this area,it is quite limited.  Congress has the power to amend thoselimits and could do so tomorrow.  Were the President to actoutside the limits now set for military commissions by Article21, however, his actions would fall into the most restrictedcategory of cases identified by Justice Jackson in his concurringopinion in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,637 (1952), in which “the President takes measures incompatible



For further development of this argument, see Brief5Amici Curiae of Sixteen Law Professors at 9-13.See International Committee of the Red Cross, Treaty6Database, at http://www.icrc.org/ihl.- 13 -

with the expressed or implied will of Congress,” and in which thePresident’s power is “at its lowest ebb.”5b. The law of war includes the Third Geneva Convention,which requires trial by court-martial as long asHamdan’s POW status is in doubt.                      “From the very beginning of its history thisCourt has recognized and applied the law ofwar as including that part of the law ofnations which prescribes, for the conduct ofwar, the status, rights and duties of enemynations as well as of enemy individuals.”This language is from Quirin, 317 U.S. at 27-28.  The UnitedStates has ratified the Geneva Convention Relative to theTreatment of Prisoners of War of August 12, 1949, 6 U.S.T. 3316,74 U.N.T.S. 135 (the Third Geneva Convention).  Afghanistan is aparty to the Geneva Conventions.   The Third Geneva Convention is6acknowledged to be part of the law of war, 10/25/04 Tr. at 55;Military Commission Instruction No. 2, § (5)(G) (Apr. 30, 2003);32 C.F.R. § 11.5(g), http://www.defenselink.mil/news/May2003/d20030430milcominstno2.pdf.  It is applicable by its terms in“all cases of declared war or of any other armed conflict whichmay arise between two or more of the High Contracting Parties,even if the state of war is not recognized by one of them.” Third Geneva Convention, art. 2.  That language covers the



See Brief Amici Curiae of Sixteen Law Professors at 28-730. - 14 -

hostilities in Afghanistan that were ongoing in late 2001, whenHamdan was captured there.  If Hamdan is entitled to theprotections accorded prisoners of war under the Third GenevaConvention, one need look no farther than Article 102 for therule that requires his habeas petition to be granted:A prisoner of war can be validly sentencedonly if the sentence has been pronounced bythe same courts according to the sameprocedure as in the case of members of thearmed forces of the Detaining Power, and if,furthermore, the provisions of the presentChapter have been observed.7The Military Commission is not such a court.  Its procedures arenot such procedures.The government does not dispute the proposition that prisoners of war may not be tried by military tribunal.  Itsposition is that Hamdan is not entitled to the protections of theThird Geneva Convention at all, and certainly not to prisoner-of-war status, and that in any event the protections of the ThirdGeneva Convention are not enforceable by way of habeas corpus.(1)  The government’s first argument that the ThirdGeneva Convention does not protect Hamdan asserts that Hamdan wascaptured, not in the course of a conflict between the UnitedStates and Afghanistan, but in the course of a “separate”conflict with al Qaeda.  That argument is rejected.  The
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government apparently bases the argument on a Presidential“finding” that it claims is “not reviewable.”  See Motion toDismiss at 33, Hicks v. Bush (D.D.C. No. 02-00299) (October 14,2004).  The finding is set forth in Memorandum from thePresident, to the Vice President et al., Humane Treatment of alQaeda and Taliban Detainees(February 7, 2002),http://www.library.law.pace.edu/research/020207_bushmemo.pdf,stating that the Third Geneva Convention applies to the Talibandetainees, but not to the al Qaeda detainees captured inAfghanistan, because al Qaeda is not a state party to the GenevaConventions.  Notwithstanding the President’s view that theUnited States was engaged in two separate conflicts inAfghanistan (the common public understanding is to the contrary,see Joan Fitzpatrick, Jurisdiction of Military Commissions andthe Ambiguous War on Terrorism, 96 Am. J. Int’l. L. 345, 349(2002) (conflict in Afghanistan was international armed conflictin which Taliban and al Qaeda joined forces against U.S. and itsAfghan allies)), the government’s attempt to separate the Talibanfrom al Qaeda for Geneva Convention purposes finds no support inthe structure of the Conventions themselves, which are triggeredby the place of the conflict, and not by what particular factiona fighter is associated with.  See Amicus Brief of GeneralDavid M. Brahms (ret.), Admiral Lee F. Gunn (ret.), AdmiralJohn D. Hutson (ret.), General Richard O’Meara (ret.) (Generals
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and Admirals Amicus Brief) at 17 (citing Memorandum fromWilliam H. Taft IV, Legal Adviser, Dep’t of State, to Counsel tothe President ¶ 3 (Feb. 2, 2002), http://www.fas.org/sgp/othergov/taft.pdf).  Thus at some level -- whether as a prisoner-of-war entitled to the full panoply of Convention protections oronly under the more limited protections afforded by CommonArticle 3, see infra note 13 -- the Third Geneva Conventionapplies to all persons detained in Afghanistan during thehostilities there.(2)  The government next argues that, even if the ThirdGeneva Convention might theoretically apply to anyone captured inthe Afghanistan theater, members of al Qaeda such as Hamdan arenot entitled to POW status because they do not satisfy the testestablished by Article 4(2) of the Third Geneva Convention --they do not carry arms openly and operate under the laws andcustoms of war.  Gov’t Resp. at 35.  See also The White House,Statement by the Press Secretary on the Geneva Convention (May 7,2003), http://www.whitehouse.gov/news/releases/2003/05/20030507-18.html.  We know this, the government argues, becausethe President himself has determined that Hamdan was a member ofal Qaeda or otherwise involved in terrorism against the UnitedStates.  Id.  Presidential determinations in this area, thegovernment argues, are due “extraordinary deference.”  10/25/04Tr. at 38.  Moreover (as the court was advised for the first time
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at oral argument on October 25, 2004) a Combatant Status ReviewTribunal (CSRT) found, after a hearing on October 3, 2004, thatHamdan has the status of an enemy combatant “as either a memberof or affiliated with Al Qaeda.”  10/25/04 Tr. at 12.Article 5 of the Third Geneva Convention provides:Should any doubt arise as to whether persons,having committed a belligerent act and havingfallen into the hands of the enemy, belong toany of the categories enumerated in Article 4such persons shall enjoy the protection ofthe present Convention until such time astheir status has been determined by acompetent tribunal.This provision has been implemented and confirmed by ArmyRegulation 190-8, Enemy Prisoners of War, Retained Personnel,Civilian Internees and Other Detainees, http://www.army.mil/usapa/epubs/pdf/r190_8.pdf., Hamdan has asserted his entitlementto POW status, and the Army’s regulations provide that whenever adetainee makes such a claim his status is “in doubt.”  ArmyRegulation 190-8, § 1-6(a); Hamdi, 124 S. Ct. at 2658 (Souter,J., concurring).  The Army’s regulation is in keeping withgeneral international understandings of the meaning of Article 5.See generally Generals and Admirals Amicus Brief at 18-22.Thus the government’s position that no doubt has arisenas to Hamdan’s status does not withstand scrutiny, and neitherdoes the government’s position that, if a hearing is required byArmy regulations, “it was provided,” 10/25/04 Tr. at 40.  Thereis nothing in this record to suggest that a competent tribunal
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has determined that Hamdan is not a prisoner-of-war under theGeneva Conventions.  Hamdan has appeared before the CombatantStatus Review Tribunal, but the CSRT was not established toaddress detainees’ status under the Geneva Conventions.  It wasestablished to comply with the Supreme Court’s mandate in Hamdi,supra, to decide “whether the detainee is properly detained as anenemy combatant” for purposes of continued detention.  MemorandumFrom Deputy Secretary of Defense, to Secretary of the Navy, OrderEstablishing Combatant Status Review Tribunal 3 (July 7, 2003),http://www.defenselink.mil/news/Jul2004/d20040707review.pdf; seealso Memorandum From Secretary of the Navy, Implementation ofCombatant Status Review Tribunal Procedures for Enemy CombatantsDetained at Guantanamo Bay Naval Base, Cuba (July 29, 2004),http://www.defenselink.mil/news/Jul2004/d20040730comb.pdf.The government’s legal position is that the CSRTdetermination that Hamdan was a member of or affiliated with alQaeda is also determinative of Hamdan’s prisoner-of-war status,since the President has already determined that detained al Qaedamembers are not prisoners-of-war under the Geneva Conventions,see 10/25/04 Tr. at 37.  The President is not a “tribunal,”however.  The government must convene a competent tribunal (oraddress a competent tribunal already convened) and seek aspecific determination as to Hamdan’s status under the GenevaConventions.  Until or unless such a tribunal decides otherwise,



Article 3 of the Third Geneva Convention is called8“Common Article 3" because it is common to all four of the 1949Geneva Conventions.  It provides:In the case of armed conflict not of an internationalcharacter occurring in the territory of one of the HighContracting Parties, each Party to the conflict shallbe found to apply, as a minimum, the followingprovisions:(1)  Persons taking no active part in thehostilities, including members of armedforces who have laid down their arms andthose placed hors de combat by sickness,wounds, detention, or any other cause, shallin all circumstances be sickness, wounds,detention, or any other cause, shall in allcircumstances by treated humanely, withoutany adverse distinction founded on race,colour, religion or faith, sex, birth orwealth, or any other similar criteria.  Tothis end the following acts are and shallremain prohibited at any time and in anyplace whatsoever with respect to the above-mentioned persons:(a) violence to life and person, inparticular murder of all kinds,mutilation, cruel treatment andtorture;(b) taking of hostages;(c) outrages upon personal dignity,in particular, humiliating anddegrading treatment;(d) the passing of sentences andthe carrying out of executionswithout previous judgment- 19 -

Hamdan has, and must be accorded, the full protections of aprisoner-of-war.(3)  The government’s next argument, that CommonArticle 3 does not apply because it was meant to cover local andnot international conflicts, is also rejected.   It is universally8



pronounced by a regularlyconstituted court affording all thejudicial guarantees which arerecognized as indispensable bycivilized peoples.(2)  The wounded and sick shall be commectedand cared for.An impartial humanitarian body, such as theInternational Committee of the Red Cross, may offer itsservices to the Parties to the conflict.The Parties to the conflict should further endeavour tobring into force, by means of special agreements, allor part of the other provisions of the presentConvention.The application of the preceding provisions shall notaffect the legal status of the Parties to the conflict.- 20 -

agreed, and is demonstrable in the Convention language itself, inthe context in which it was adopted, and by the generallyaccepted law of nations, that Common Article 3 embodies“international human norms,” Mehinovic v. Vuckovic, 198 F. Supp.2d 1322, 1351 (N.D. Ga. 2002), and that it sets forth the “mostfundamental requirements of the law of war.”  Kadic v. Karadzic,70 F.3d at 232, 243 (2d Cir. 1995).  The International Court ofJustice has stated it plainly:  “There is no doubt that, in theevent of international armed conflicts . . . [the rulesarticulated in Common Article 3] . . . constitute a minimumyardstick, in addition to the more elaborate rules which are alsoto apply to international conflicts; and they are rules which, inthe Court’s opinion, reflect what the court in 1949 called



See also Brief Amici of Sixteen Law Professors at 339n.32. - 21 -

‘elementary considerations of humanity’.”  Nicaragua v. UnitedStates, 1986 I.C.J. 14, 114 (Judgment of June 27).  The courtwent on to say that, “[b]ecause the minimum rules applicable tointernational and non-international conflicts are identical,there is no need to address the question whether . . . [theactions alleged to be violative of Common Article 3] must belooked at in the context of the rules which operate for one orthe other category of conflict.”   Id.9The government has asserted a position starklydifferent from the positions and behavior of the United States inprevious conflicts, one that can only weaken the United States’own ability to demand application of the Geneva Conventions toAmericans captured during armed conflicts abroad.  Amici remindus of the capture of U.S. Warrant Officer Michael Durant in 1993by forces loyal to a Somali warlord.  The United States demandedassurances that Durant would be treated consistently withprotections afforded by the Convention, even though, if theConvention were applied as narrowly as the government now seeksto apply it to Hamdan, “Durant’s captors would not be bound tofollow the convention because they were not a ‘state’”.  NeilMcDonald & Scott Sullivan, Rational Interpretation in IrrationalTimes: The Third Geneva Convention and “War On Terror”, 44 Harv.
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Int’l. L.J. 301, 310 (2003).  Examples of the way othergovernments have already begun to cite the United States’Guantanamo policy to justify their own repressive policies areset forth in Lawyers Committee for Human Rights, Assessing theNew Normal: Liberty and Security for the Post-September 11 UnitedStates, at 77-80 (2003).(4)  The government’s putative trump card is thatHamdan’s rights under the Geneva Conventions, if any, andwhatever they are, are not enforceable by this Court -- that, ineffect, Hamdan has failed to state a claim upon which relief canbe granted -- because the Third Geneva Convention is not “self-executing” and does not give rise to a private cause of action.As an initial matter, it should be noted Hamdan has notasserted a "private right of action" under the Third GenevaConvention.  The Convention is implicated in this case byoperation of the statute that limits trials by military tribunalto “offenders . . . triable under the law of war.”  10 U.S.C.§ 821.  The government's argument thus amounts to the assertionthat no federal court has the authority to determine whether theThird Geneva Convention has been violated, or, if it has, togrant relief from the violation.Treaties made under the authority of the United Statesare the supreme law of the land.  U.S. Const. art. VI, cl. 2. United States courts are bound to give effect to international
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law and to international agreements of the United States unlesssuch agreements are “non-self-executing.”  The Paquete Habana,175 U.S. 677, 708 (1900); Restatement (Third) of the ForeignRelations Law of the United States § 111.  A treaty is “non-self-executing” if it manifests an intention that it not becomeeffective as domestic law without enactment of implementinglegislation; or if the Senate in consenting to the treatyrequires implementing legislation; or if implementing legislationis constitutionally required.  Id. at § 111(4).  The controllinglaw in this Circuit on the subject of whether or not treaties areself-executing is Diggs v. Richardson, 555 F.2d 848 (D.C. Cir.1976), a suit to prohibit the importation of seal furs fromNamibia, brought by a citizen plaintiff who sought to compelUnited States government compliance with a United NationsSecurity Council resolution calling on member states to have nodealings with South Africa.  The decision in that case instructsa court interpreting a treaty to look to the intent of thesignatory parties as manifested by the language of the treatyand, if the language is uncertain, then to look to thecircumstances surrounding execution of the treaty.  Id. at 851.Diggs relies on the Head Money Cases, 112 U.S. 580 (1884), whichestablished the proposition that a “treaty is a law of the landas an act of congress is, whenever its provisions prescribe arule by which the rights of the private citizen or subject may be
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determined.”  Id. at 598.  The Court in Diggs concluded that theprovisions of the Security Council resolution were not addressedto the judicial branch of government, that they did not by theirterms confer rights on individuals, and that instead theresolution clearly called upon governments to take action. Diggs, 555 F.2d at 851.The Geneva Conventions, of course, are all aboutprescribing rules by which the rights of individuals may bedetermined.  Moreover, as petitioner and several of the amicihave pointed out, see, e.g., Pet’r’s Mem. Supp. of Pet. at 39n.11, it is quite clear from the legislative history of theratification of the Geneva Conventions that Congress carefullyconsidered what further legislation, if any, was deemed “requiredto give effect to the provisions contained in the fourconventions,” S. Rep. No. 84-9, at 30 (1955), and found that onlyfour provisions required implementing legislation.  Articles 5and 102, which are dispositive of Hamdan’s case, supra, were notamong them.  What did require implementing legislation wereArticles 129 and 130, providing for additional criminal penaltiesto be imposed upon those who engaged in “grave” violations of theConventions, such as torture, medical experiments, or “wilful”denial of Convention protections, none of which is involved here. Third Geneva Convention, art. 130.  Judge Bork must have hadthose provisions in mind, together with Congress’ response in



The observation in Al-Odah v. United States, 321 F.3d101134, 1147 (D.C. Cir. 2003), that the Third Geneva Convention isnot self-executing merely relies on the reasons stated by JudgeBork in Tel-Oren, 726 F.2d at 809.  Since that observation wasnot essential to the outcome in Al-Odah, and since in any eventAl-Odah was reversed by the Supreme Court, I am not bound by it.  - 25 -

enacting the War Crimes Act, 18 U.S.C. § 2441, when he found thatthe Third Geneva Convention was not self-executing because itrequired “implementing legislation.”  Tel-Oren v. Libyan ArabRepublic, et al., 726 F.2d 774, 809 (D.C. Cir. 1984) (Bork, J.,concurring).  That opinion is one of three written by a three-judge panel, none of which was joined by any other member of thepanel.  It is not Circuit precedent and it is, I respectfullysuggest, erroneous.  “Some provisions of an internationalagreement may be self-executing and others non-self-executing.” Restatement (Third) of Foreign Relations Law of the United States§ 111 cmt. h.10 *  *  *Because the Geneva Conventions were written to protectindividuals, because the Executive Branch of our government hasimplemented the Geneva Conventions for fifty years withoutquestioning the absence of implementing legislation, becauseCongress clearly understood that the Conventions did not requireimplementing legislation except in a few specific areas, andbecause nothing in the Third Geneva Convention itself manifeststhe contracting parties’ intention that it not become effective



Hamdan is a citizen of Yemen.  The government has11refused permission for Yemeni diplomats to visit Hamdan atGuantanamo Bay.  Decl. of Lieutenant Commander Charles Swift at 4(May 3, 2004).   It ill behooves the government to argue thatenforcement of the Geneva Convention is only to be had throughdiplomatic channels.  - 26 -

as domestic law without the enactment of implementinglegislation, I conclude that, insofar as it is pertinent here,the Third Geneva Convention is a self-executing treaty.   I11further conclude that it is at least a matter of some doubt as towhether or not Hamdan is entitled to the protections of the ThirdGeneva Convention as a prisoner of war and that accordingly hemust be given those protections unless and until the “competenttribunal” referred to in Article 5 concludes otherwise.  Itfollows from those conclusions that Hamdan may not be tried forthe war crimes he is charged with except by a court-martial dulyconvened under the Uniform Code of Military Justice.c. Abstention is appropriate with respect to Hamdan’srights under Common Article 3.                    There is an argument that, even if Hamdan does not haveprisoner-of-war status, Common Article 3 would be violated bytrying him for his alleged war crimes in this MilitaryCommission.  Abstention is appropriate, and perhaps required, onthat question, because, unlike Article 102, which unmistakablymandates trial of POW’s only by general court-martial and thusimplicates the jurisdiction of the Military Commission, theCommon Article 3 requirement of trial before a "regularly
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constituted court affording all the judicial guarantees which arerecognized as indispensable by civilized peoples" has no fixed,term-of-art meaning.  A substantial number of rights andprocedures conferred by the UCMJ are missing from the MilitaryCommission’s rules.  See infra note 12; Generals and AdmiralsAmicus Brief at 24.  I am aware of no authority that defines theword "guarantees" in Common Article 3 to mean that all of theserights must be guaranteed in advance of trial.  Only Hamdan'sright to be present at every phase of his trial and to see allthe evidence admitted against him is of immediate pretrialconcern.  That right is addressed in the next section of thisopinion.3. In at least one critical respect, the procedures of theMilitary Commission are fatally contrary to or inconsistentwith those of the Uniform Code of Military Justice.In most respects, the procedures established for theMilitary Commission at Guantanamo under the President’s orderdefine a trial forum that looks appropriate and even reassuringwhen seen through the lens of American jurisprudence.  The ruleslaid down by Military Commission Order No. 1, 32 C.F.R. § 9.3,provide that the defendant shall have appointed military counsel,that he may within reason choose to replace “detailed” counselwith another military officer who is a judge advocate if suchofficer is available, that he may retain a civilian attorney ifhe can afford it, that he must receive a copy of the charges in a



A great many other differences are identified and12discussed in David Glazier, Kangaroo Court or Competent Tribunal?Judging the 21st Century Military Commission, 89 Va. L. Rev.2005, 2015-2020 (2003).  Differences include (not an exhaustivelist):Article 16 requires that every court-martial consist of amilitary judge and no less than five members, as opposed to theMilitary Commission rules that require only three members. Military Commission Order No. 1 (4)(A);  Article 10 of the UCMJ- 28 -

language that he understands, that he will be presumed innocentuntil proven guilty, that proof of guilt must be beyond areasonable doubt, that he must be provided with the evidence theprosecution intends to introduce at trial and with anyexculpatory evidence known to the prosecution, with importantexceptions discussed below, that he is not required to testify attrial and that the Commission may not draw an adverse inferencefrom his silence, that he may obtain witnesses and documents forhis defense to the extent necessary and reasonably available,that he may present evidence at trial and cross-examineprosecution witnesses, and that he may not be placed in jeopardytwice for any charge as to which a finding has become final.  Id.at §§ 9.4 and 9.5.The Military Commission is remarkably different from acourt-martial, however, in two important respects.  The first hasto do with the structure of the reviewing authority after trial;the second, with the power of the appointing authority or thepresiding officer to exclude the accused from hearings and denyhim access to evidence presented against him.12



provides a speedy trial right, while the Military Commissionrules provide none.  Article 13 states that pre-trial detentionshould not be more rigorous than required to ensure defendant’spresence, while the Commission rules contain no such provisionand, in fact, Hamdan was held in solitary confinement in CampEcho for over 10 months.  Article 30 states that charges shall besigned by one with personal knowledge of them or who hasinvestigated them.  The Military Commission rules include no suchrequirement.  Article 31 provides that the accused must beinformed before interrogation of the nature of the accusation,his right not to make any statement, and that statements he makesmay be used in proceedings against him, and further provides thatstatements taken from the accused in violation of theserequirements may not be received in evidence at a militaryproceeding.  The Military Commission rules provide that theaccused may not be forced to testify at his own trial, but therule does not “preclude admission of evidence of prior statementsor conduct of the Accused.”  Military Commission Order No. 1(5)(F).  Article 33 states that the accused will receive noticeof the charges against him within eight days of being arrested orconfined unless written reason is given why this is notpracticable.  The Military Commission rules include no suchrequirement, and in fact, Hamdan, after being moved to Camp Echofor pre-commission detainment, was not notified of the chargesagainst him for over 6 months.  Article 38 provides the accusedwith certain rights before charges brought against him may be“referred” for trial, which include the right to counsel and theright to present evidence on his behalf.  The Military Commissionrules provide for no pre-trial referral process at all.  Article41 gives each side one peremptory challenge, while the MilitaryCommission rules provide for none.  Article 42 requires all trialparticipants to take an oath to perform their duties faithfully. The Military Commission rules allow witnesses to testify withouttaking an oath.  Military Commission Order No. 1 (6)(D).  Article52 requires three-fourths concurrence to impose a life sentence. The Military Commission rules only require two-thirds concurrenceof the members to impose such a sentence.  Military CommissionOrder No. 1 (6)(F).  Article 26 provides that military judges donot vote on guilt or innocence.  Under the Military Commissionrules, the Presiding Officer is a voting member of the trialpanel.  Military Commission Order No. 1 (4)(A).- 29 -

Petitioner’s challenge to the first difference isunsuccessful.  It is true that the President has made himself, orthe Secretary of Defense acting at his direction, the final



Griffin B. Bell, a former United States Circuit Judge13and Attorney General; William T. Coleman, Jr., a former Secretaryof Transportation; Edward George Biester, Jr., a formerCongressman, former Pennsylvania Attorney General, and currentPennsylvania Judge; and Frank J. Williams, Chief Justice of theRhode Island Supreme Court.  See Dep’t of Defense, MilitaryCommission Biographies, http://www.defenselink.mil/news/Aug2004/commissions_biographies.html. - 30 -

reviewing authority, whereas under the Uniform Code of MilitaryJustice there would be two levels of independent review bymembers of the Third Branch of government -- an appeal to theCourt of Appeals for the Armed Forces, whose active benchconsists of five civilian judges, and possible review by theSupreme Court on writ of certiorari.  The President has, however,established a Review Panel that will review the trial record andmake a recommendation to the Secretary of Defense, or, if thepanel finds an error of law, return the case for furtherproceedings.  The President has appointed to that panel some ofthe most distinguished civilian lawyers in the country (who mayreceive temporary commissions to fulfill the requirement thatthey be “officers,” see Military Commission Order No. 1 (6)(H);32 C.F.R. 9.6(h)).   And, as for the President’s naming himself13or the Secretary of Defense as the final reviewing authority,that, after all, is what a military commission is.  If Hamdan istriable by any military tribunal, the fact that final review of afinding of guilt would reside in the President or his designee isnot “contrary to or inconsistent with” the UCMJ.
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The second difference between the procedures adoptedfor the Miliary Commission and those applicable in a court-martial convened under the Uniform Code of Military Justice isfar more troubling.  That difference lies in the treatment ofinformation that is classified; information that is otherwise“protected”; or information that might implicate the physicalsafety of participants, including witnesses, or the integrity ofintelligence and law enforcement sources and methods, or “othernational security interests.”  See Military Commission Order No.1 (6)(B)(3); 32 C.F.R. § 9.6(b).  Under the Secretary ofDefense’s regulations, the Military Commission must “[h]old openproceedings except where otherwise decided by the AppointingAuthority or the Presiding Officer.”  Id.  Detailed militarydefense counsel may not be excluded from proceedings, nor mayevidence be received that has not been presented to detaileddefense counsel, Military Commission Order No. 1 (6)(B)(3),(6)(D)(5); 32 C.F.R. §§ 9.6(b)(3),(d)(5).  The accused himselfmay be excluded from proceedings, however, and evidence may beadduced that he will never see (because his lawyer will beforbidden to disclose it to him).  See id.Thus, for example, testimony may be received from aconfidential informant, and Hamdan will not be permitted to hearthe testimony, see the witness’s face, or learn his name.  If thegovernment has information developed by interrogation of



International Covenant on Civil and Political Rights,14Dec. 19, 1966, 999 U.N.T.S. 171, art. 14(d)(3); ProtocolAdditional to the Geneva Conventions of 12 August 1949, and- 32 -

witnesses in Afghanistan or elsewhere, it can offer such evidencein transcript form, or even as summaries of transcripts.  SeeMilitary Commission Order No. 1 (6)(D); 32 C.F.R. § 9.6(d).  ThePresiding Officer or the Appointing Authority may receive it inevidence if it meets the “reasonably probative” standard butforbid it to be shown to Hamdan.  See id.  As counsel for Hamdanput it at oral argument, portions of Mr. Hamdan’s trial can beconducted “outside his presence.  He can be excluded, not for hisconduct, [but] because the government doesn’t want him to knowwhat’s in it.  They make a great big deal out of I can be there,but anybody who’s practiced trial law, especially criminal law,knows that where you get your cross examination questions from isturning to your client and saying, ‘Did that really happen?  Isthat what happened?’  I’m not permitted to do that.”  10/25/04Tr. at 97.It is obvious beyond the need for citation that such adramatic deviation from the confrontation clause could not becountenanced in any American court, particularly after JusticeScalia’s extensive opinion in his decision this year in Crawfordv. Washington, 124 S.Ct. 1354 (2004).  It is also apparent thatthe right to trial “in one’s presence” is established as a matterof international humanitarian and human rights law.   But it is14



relating to the Protection of Victims of International ArmedConflicts, June 8, 1977, 1125 U.N.T.S. 3, art. 75.4(e).  “Thisincludes, at a minimum, all hearings in which the prosecutorparticipates.  E.g., Eur.Ct.H.Rts., Belziuk v. Poland, App. No.00023103/93, Judgment of 25 March 1998, para. 39.” Brief AmiciCuriae of Louise Doswald-Beck et al. at 32-33 n.137.  In thiscountry, as Justice Scalia noted in Crawford v. Washington, 124S. Ct. at 1363, the right to be present was held three yearsafter the adoption of the Sixth Amendment to be a rule of commonlaw “founded on natural justice” (quoting from State v. Webb, 2N.C. 104 (1794)). - 33 -

unnecessary to consider whether Hamdan can rely on any Americanconstitutional notions of fairness, or whether the nature ofthese proceedings really is, as counsel asserts, akin to the StarChamber, 10/25/04 Tr. at 97 (and violative of Common Article 3),because -- at least in this critical respect -- the rules of theMilitary Commission are fatally “contrary to or inconsistentwith” the statutory requirements for courts-martial convenedunder the Uniform Code of Military Justice, and thus unlawful.    In a general court-martial conducted under the UCMJ,the accused has the right to be present during sessions of thecourt: When the members of a court-martialdeliberate or vote, only the members may bepresent.  All other proceedings, includingany other consultation of the members of thecourt with counsel or the military judge,shall be made a part of the record and shallbe in the presence of the accused, thedefense counsel, the trial counsel, and, incases in which a military judge has beendetailed to the court, the military judge.UCMJ Article 39(b), 10 U.S.C. § 839(b) (emphasis added).



In Kangaroo Court or Competent Tribunal?, supra note 1415at 2020-22, the author suggests that one possible reading of thisprovision would require consistency only with those nine UCMJ- 34 -

Article 36 of the Uniform Code of Military Justice, 10U.S.C. § 836(a), provides:Pretrial, trial, and post-trial procedures,including modes of proof, for cases arisingunder this chapter triable in courts-martial,military commissions and other militarytribunals, and procedures for courts ofinquiry, may be prescribed by the Presidentby regulations which shall, so far as heconsiders practicable, apply the principlesof law and the rules of evidence generallyrecognized in the trial of criminal cases inthe United States district courts, but whichmay not be contrary to or inconsistent withthis chapter.  (Emphasis added.)The government argues for procedural “flexibility” in militarycommission proceedings, asserting thatconstruing Article 36 rigidly to mean thatthere can be no deviation from the UCMJ . . .would have resulted in having virtually allof the UCMJ provisions apply to the militarycommissions, which would clearly be inconflict with historical practice, asrecognized by the Supreme Court, in bothYamashita and Madsen, and also inconsistentwith Congress’ intent, as reflected inArticles 21 and 36, and other provisions ofthe UCMJ that specifically mentioncommissions when a particular rule applies tothem.10/25/04 Tr. 26-27.  But the language of Article 36 does notrequire rigid adherence to all of the UCMJ’s rules for courts-martial.  It proscribes only procedures and modes of proof thatare “contrary to or inconsistent with” the UCMJ.15



articles (of 158 total) that expressly refer to or recite theirapplicability to military commissions.  A review of the articlesthat contain such references or recitals, however, see id. at2014 n.23, demonstrates the implausibility of such a reading.- 35 -

As for the government’s reliance on Yamashita andMadsen: Yamashita offers support for the government’s positiononly if developments between 1946 and 2004 are ignored.  In 1946,the Supreme Court held that Article 38 of the Articles of War(the predecessor of Article 36 of the UCMJ) did not provide toenemy combatants in military tribunals the procedural protections(in that case, restrictions on the use of depositions) availablein courts-martial under the Articles of War.  Yamashita, 327 U.S.at 18-20.  The Court’s holding depended upon the fact thatGeneral Yamashita, an enemy combatant, was not subject to trialby courts-martial under then Article 2 of the Articles of War(the predecessor to Article 2 of the UCMJ), which conferredcourts-martial jurisdiction only over U.S. military personnel andthose affiliated with them.  Id. at 19-20.  The Court held thatCongress intended to grant court-martial protections withintribunals only to those persons who could be tried under the lawsof war in either courts-martial or tribunals.  See id.  The UCMJand the 1949 Geneva Conventions had not come into effect in 1946. Article 2 of the UCMJ is now broader than Article 2 of theArticles of War.  See generally Library of Congress, Index andLegislative History of the UCMJ (1950), http://www.loc.gov/rr/



Yamashita has been undercut by history in another16important respect.  The Supreme Court found the guarantee oftrial by court-martial for prisoners of war in the 1929 GenevaConvention inapplicable to General Yamashita because it construedthat provision as applicable only to prosecutions for actscommitted while in the status of prisoner of war.  The ThirdGeneva Convention, adopted after and in light of Yamashita, madeit clear that the court-martial trial provision applies as wellto offenses committed by combatants while combatants.  ThirdGeneva Convention, art. 85.  See also, Glazier, supra note 12 at2079-80. - 36 -

frd/Military_Law/index_legHistory.html.  It has been expanded toinclude as persons subject to court-martial, both prisoners ofwar, 10 U.S.C. § 802(a)(9), and “persons within an area leased byor otherwise reserved or acquired for the use of the UnitedStates which is under the control of the Secretary concerned andwhich is outside the United States and outside the Commonwealthof Puerto Rico, Guam, and the Virgin Islands.” Id. § 802(a)(12). One or both of those new categories undoubtedly applies topetitioner.  For this reason, Yamashita’s holding now arguablygives more support to petitioner’s case than to thegovernment’s.16Madsen follows Yamashita in its generalcharacterization of military commissions as “our commonlaw warcourts” and states that “[n]either their procedure nor theirjurisdiction has been prescribed by statute.” Madsen, 343 U.S. at346-47.  It does not appear that any procedural issue wasactually raised in Madsen, however, nor were the GenevaConventions addressed in any way in that case.  Madsen was an
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American citizen, the dependent wife of an Armed Forces member,charged with murdering her husband in the American Zone ofOccupied Germany in 1947 and tried there by the United StatesCourt of the Allied High Commission for Germany.  Her argument,which the Court rejected, was simply that the jurisdiction ofmilitary commissions over civilian offenders and non-militaryoffenses was automatically ended by amendments to the Articles ofWar enacted in 1916 that extended the jurisdiction of courts-martial to persons accompanying United States forces outside theterritorial jurisdiction of the United States.  Id. at 351-52.Even though Madsen presented no procedural issue, theSupreme Court did generally review the procedures applicable toMadsen’s trial.  A comparison between those procedures and therules of the Guantanamo Military Commission is not favorable tothe government’s position here.  In Madsen, United StatesMilitary Government Ordinance No. 2 (the analogue of the MilitaryCommission Order in this case) provided, under “rights ofaccused”: Every person accused before a militarygovernment court shall be entitled . . . tobe present at his trial, to give evidence andto examine or cross-examine any witness; butthe court may proceed in the absence of theaccused if the accused has applied for andbeen granted permission to be absent, or ifthe accused is believed to be a fugitive fromjustice.
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Id. at 358 n.24.  There was no provision for the exclusion of theaccused if classified information was to be introduced.  The government’s best argument, drawing on languagefound in both Yamashita and Madsen, is that a “commonlaw warcourt” has been “adapted in each instance to the need that calledit forth,” 343 U.S. at 347-48 (citing Yamashita, 327 U.S. at 18-23).  Neither the President in his findings and determinationsnor the government in its briefs has explained what “need” callsforth the abandonment of the right Hamdan would have under theUCMJ to be present at every stage of his trial and to confrontand cross-examine all witnesses and challenge all evidencebrought against him.  Presumably the problems of dealing withclassified or “protected” information underlie the President’sblanket finding that using the regular rules is “notpracticable.”  The military has not found it impracticable todeal with classified material in courts-martial, however.  Anextensive and elaborate process for dealing with classifiedmaterial has evolved in the Military Rules of Evidence.  Mil. R.Evid. 505; see 10/25/04 Tr. 131-32.  Alternatives to fulldisclosure are provided, Mil. R. Evid. 505(i)(4)(D).  Ultimately,to be sure, the government has a choice to make, if the presidingmilitary judge determines that alternatives may not be used andthe government objects to disclosure of information.  At thatpoint, the conflict between the government's need to protect
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classified information and the defendant's right to be presentbecomes irreconcilable, and the only available options are tostrike or preclude the testimony of a witness, or declare amistrial, or find against the government on any issue as to whichthe evidence is relevant and material to the defense, or dismissthe charges (with or without prejudice), Mil. R. Evid.505(i)(4)(E).  The point is that the rules of the MilitaryCommission resolve that conflict, not in favor of the defendant,but in favor of the government.Unlike the other procedural problems with theCommission’s rules that are discussed elsewhere in this opinion,this one is neither remote nor speculative: Counsel made theunrefuted assertion at oral argument that Hamdan has already beenexcluded from the voir dire process and that “the government’salready indicated that for two days of his trial, he won’t bethere.  And they’ll put on the evidence at that point.”  10/25/04Tr. 132.  Counsel’s appropriate concern is not only for theestablished right of his client to be present at his trial, butalso for the adequacy of the defense he can provide to hisclient.  The relationship between the right to be present and theadequacy of defense is recognized by military courts, which haveinterpreted Article 39 of the UCMJ in the light of ConfrontationClause jurisprudence.  The leading Supreme Court case is Marylandv. Craig, 497 U.S. 836 (1990) (one-way television viewing of
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witness in child abuse case permissible under rule of necessity),which noted that the "central concern of the Confrontation Clauseis to ensure the reliability of the evidence against a criminaldefendant by subjecting it to rigorous testing in the context ofan adversary proceeding before the trier of fact” and that the"elements of confrontation" -- “physical presence, oath,cross-examination, and observation of demeanor by the trier offact," serve among other things to enhance the accuracy of fact-finding by "reducing the risk that a witness will wrongfullyimplicate an innocent person.” Id. at 846 (internal citationsomitted). Following Craig in a military case involving childabuse, the Court of Appeals for the Armed Forces found that amilitary judge had misapplied the Supreme Court’s holding when heexcluded the defendant from the courtroom during a generalcourt-martial:There [in Craig], the witness was outside thecourtroom and the defendant was present. Here, the witness was in the courtroom andappellant was excluded.  While appellantcould observe J's testimony, he could notobserve the reactions of the court members orthe military judge, and they could notobserve his demeanor.  He could notcommunicate with his counsel except throughthe bailiff, who was not a member of thedefense team.  We hold that this procedureviolated the Sixth Amendment, Article 39, andRCM 804.  While Craig and [United States v.Williams, 37 M.J. 289 (C.M.A. 1993)] permitrestricting an accused's face-to-faceconfrontation of a witness, they do not



The statute Congress enacted after and in light of the17Craig opinion, 18 U.S.C. § 3509, carefully protects the rights ofchild victims and witnesses in abuse cases but preserves theright of the accused to be present.  Even if a child witness ispermitted to testify by videotaped deposition, the accused mustbe "present" via two-way television, and the defendant must be"provided with a means of private, contemporaneous communicationwith the defendant's attorney during the deposition."  18 U.S.C.§ 3509(b)(2)(B)(iv). - 41 -

authorize expelling an accused from thecourtroom.United States. v. Daulton, 45 M.J. 212, 219 (C.A.A.F. 1996); seealso United States v. Longstreath, 45 M.J. 366 (C.A.A.F.1996)(defendant separated from witness by television but presentin courtroom).17A tribunal set up to try, possibly convict, and punisha person accused of crime that is configured in advance to permitthe introduction of evidence and the testimony of witnesses outof the presence of the accused is indeed substantively differentfrom a regularly convened court-martial.  If such a tribunal isnot a “regularly constituted court affording all the judicialguarantees which are recognized as indispensable by civilizedpeoples,” it is violative of Common Article 3.  That is aquestion on which I have determined to abstain.  In the meantime,however, I cannot stretch the meaning of the MilitaryCommission’s rule enough to find it consistent with the UCMJ’sright to be present.  10 U.S.C. § 839.  A provision that permitsthe exclusion of the accused from his trial for reasons other
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than his disruptive behavior or his voluntary absence is indeeddirectly contrary to the UCMJ’s right to be present.  I mustaccordingly find on the basis of the statute that, so long as itoperates under such a rule, the Military Commission cannot tryHamdan.4. Hamdan’s detention claim appears to be moot, and his speedytrial and equal protection claims need not be ruled upon atthis time.Until a few days before the oral argument on Hamdan’spetition, his most urgent and striking claim was that he had beenunlawfully and inhumanely held in isolation since December 2003and that such treatment was affecting his mental andpsychological health as well as his ability to assist in thepreparation of his defense.  Late on the Friday afternoon beforethe oral argument held on Monday, October 25, 2004, thegovernment filed its “notice of a change in circumstances,”advising the court that Hamdan had been moved back to CampDelta -- a separate wing of Camp Delta, to be sure, butnevertheless an open-air part of Camp Delta where pre-commissiondetainees can communicate with each other, exercise, and practicetheir religion.  10/25/04 Tr. at 11-12.  That change in statusmay not exactly moot Hamdan’s claim about his confinement inisolation, which the government is capable of repeating and whichhas evaded review.  The treatment Hamdan may or may not be



Hamdan does not currently challenge his detention as an18enemy combatant in proceedings before this Court.- 43 -

afforded in the future, however, is not susceptible to review ona writ of habeas corpus.The second most urgent and most important claim inHamdan’s original petition was his claim of entitlement to theprotection of the Uniform Code of Military Justice’s speedy trialrule and his assertion that he had been detained more than themaximum 90 days permitted by Article 103 of the Third GenevaConvention.  These concerns were more urgent before Hamdan wastransferred out of Camp Echo and back to Camp Delta and beforethe Supreme Court made it clear, in Hamdi, that, whether or notHamdan has been charged with a crime, he may be detained for theduration of the hostilities in Afghanistan if he has beenappropriately determined to be an enemy combatant.   The UCMJ’s18speedy trial requirements establish no specific number of daysthat will require dismissal of a suit. Article 103 of the ThirdGeneva Convention does bar pretrial detention exceeding 90 days,but it provides no mechanism or guidance for dealing withviolations.  The record does not permit a careful analysis ofspeedy trial issues under the test for the correlative SixthAmendment right by Barker v. Wingo, 407 U.S. 514 (1972).  It iswell established in any event that the critical element of



The Supreme Court’s recent decision in Rasul does19little to clarify the Constitutional status of Guantanamo Bay butmay contain some hint that non-citizens held at Guantanamo Bayhave some Constitutional protection.  See Rasul, 124 S.Ct. at2698 n.15. - 44 -

prejudice is best evaluated post-trial.  U.S. v. MacDonald, 435U.S. 850, 858-9 (1978).It is also unnecessary for me to decide whether, byvirtue of his detention at Guantanamo Bay, Hamdan has any rightsat all under the United States Constitution or under 42 U.S.C.§ 1981.19 CONCLUSIONIt is now clear, by virtue of the Supreme Court’sdecision in Hamdi, that the detentions of enemy combatants atGuantanamo Bay are not unlawful per se.  The granting (in part)of Hamdan’s petition for habeas corpus accordingly brings onlylimited relief.  The order that accompanies this opinionprovides: (1) that, unless and until a competent tribunaldetermines that Hamdan is not entitled to POW status, he may betried for the offenses with which he is charged only by court-martial under the Uniform Code of Military Justice; (2) that,unless and until the Military Commission’s rule permittingHamdan’s exclusion from commission sessions and the withholdingof evidence from him is amended so that it is consistent with andnot contrary to UCMJ Article 39, Hamdan’s trial before theMilitary Commission would be unlawful; and (3) that Hamdan must
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be released from the pre-Commission detention wing of Camp Deltaand returned to the general population of detainees, unless somereason other than the pending charges against him requiresdifferent treatment.  Hamdan’s remaining claims are in abeyance.

      JAMES ROBERTSONUnited States District JudgeNovember 8, 2004



UNITED STATES DISTRICT COURTFOR THE DISTRICT OF COLUMBIA
SALIM AHMED HAMDAN,Plaintiff,v.DONALD H. RUMSFELD,Defendant.

:::::::::
  Civil Action No. 04-1519 (JR)

ORDERFor the reasons set forth in the accompanyingmemorandum opinion it isORDERED that the petition of Salim Ahmed Hamdan forhabeas corpus [1-1] is granted in part.  It is FURTHER ORDERED that the cross-motion to dismiss ofDonald H. Rumsfeld [1-84] is denied.  It is FURTHER ORDERED that, unless and until a competenttribunal determines that petitioner is not entitled to theprotections afforded prisoners-of-war under Article 4 of theGeneva Convention Relative to the Treatment of Prisoners of Warof August 12, 1949, he may not be tried by Military Commissionfor the offenses with which he is charged.  It is FURTHER ORDERED that, unless and until the rules forMilitary Commissions (Department of Defense Military CommissionOrder No. 1) are amended so that they are consistent with and notcontrary to Uniform Code of Military Justice Article 39, 10
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U.S.C. § 839, petitioner may not be tried by Military Commissionfor the offenses with which he is charged.  It is FURTHER ORDERED that petitioner be released from thepre-Commission detention wing of Camp Delta and returned to thegeneral population of Guantanamo detainees, unless some reasonother than the pending charges against him requires differenttreatment.  And it isFURTHER ORDERED that petitioner’s remaining claims arein abeyance, the Court having abstained from deciding them.

      JAMES ROBERTSONUnited States District Judge


